Subpart B—Insurance Coverage That Limits Medicare Payment: General
Provisions

§ 411.20 Basis and scope.

(a) Statutory basis. (1) Section 1862(b)(2)(A)(i) of the Act precludes Medicare payment for services to the
extent that payment has been made or can reasonably be expected to be made under a group health
plan with respect to—

(i) A beneficiary entitled to Medicare on the basis of ESRD during the first 18 months of that entitlement;

(i) A beneficiary who is age 65 or over, entitled to Medicare on the basis of age, and covered under the
plan by virtue of his or her current employment status or the current employment status of a spouse of
any age; or

(iii) A beneficiary who is under age 65, entitled to Medicare on the basis of disability, and covered under

the plan by virtue of his or her current employment status or the current employment status of a family
member.

(2) Section 1862(b)(2)(A)(ii) of the Act precludes Medicare payment for services to the extent that
payment has been made or can reasonably be expected to be made under any of the following:

(i) Workers' compensation.
(ii) Liability insurance.
(iii) No-fault insurance.

(b) Scope. This subpart sets forth general rules that apply to the types of insurance specified in paragraph
(a) of this section. Other general rules that apply to group health plans are set forth in subpart E of this
part.

[60 FR 45361, Aug. 31, 1995, as amended at 71 FR 9470, Feb. 24, 2006]
§ 411.21 Definitions.
In this subpart B and in subparts C through H of this part, unless the context indicates otherwise—

Conditional payment means a Medicare payment for services for which another payer is responsible,
made either on the bases set forth in subparts C through H of this part, or because the intermediary or
carrier did not know that the other coverage existed.

Coverage or covered services, when used in connection with primary payments, means services for
which a primary payer would pay if a proper claim were filed.

Monthly capitation payment means a comprehensive monthly payment that covers all physician services
associated with the continuing medical management of a maintenance dialysis patient who dialyses at
home or as an outpatient in an approved ESRD facility.

Plan means any arrangement, oral or written, by one or more entities, to provide health benefits or
medical care or assume legal liability for injury or iliness.



Primary payer means, when used in the context in which Medicare is the secondary payer, any entity that
is or was required or responsible to make payment with respect to an item or service (or any portion
thereof) under a primary plan. These entities include, but are not limited to, insurers or self-insurers, third
party administrators, and all employers that sponsor or contribute to group health plans or large group
health plans.

Primary payment means, when used in the context in which Medicare is the secondary payer, payment
by a primary payer for services that are also covered under Medicare.

Primary plan means, when used in the context in which Medicare is the secondary payer, a group health
plan or large group health plan, a workers' compensation law or plan, an automobile or liability insurance
policy or plan (including a self-insured plan), or no-fault insurance.

Prompt or promptly, when used in connection with primary payments, except as provided in §411.50, for
payments by liability insurers, means payment within 120 days after receipt of the claim.

Proper claim means a claim that is filed timely and meets all other claim filing requirements specified by
the plan, program, or insurer.

Secondary, when used to characterize Medicare benefits, means that those benefits are payable only to
the extent that payment has not been made and cannot reasonably be expected to be made under other
coverage that is primary to Medicare.

Secondary payments means payments made for Medicare covered services or portions of services that
are not payable under other coverage that is primary to Medicare.

[54 FR 41734, Oct. 11, 1989, as amended at 60 FR 45361, Aug. 31, 1995; 71 FR 9470, Feb. 24, 2006]

§ 411.22 Reimbursement obligations of primary payers and entities that received
payment from primary payers.

(a) A primary payer, and an entity that receives payment from a primary payer, must reimburse CMS for
any payment if it is demonstrated that the primary payer has or had a responsibility to make payment.

(b) A primary payer's responsibility for payment may be demonstrated by—
(1) A judgment;

(2) A payment conditioned upon the recipient's compromise, waiver, or release (whether or not there is a
determination or admission of liability) of payment for items or services included in a claim against the
primary payer or the primary payer's insured; or

(3) By other means, including but not limited to a settlement, award, or contractual obligation.
(c) The primary payer must make payment to either of the following:

(1) To the entity designated to receive repayments if the demonstration of primary payer responsibilities is
other than receipt of a recovery demand letter from CMS or designated contractor.

(2) As directed in a recovery demand letter.

[71 FR 9470, Feb. 24, 2006, as amended at 73 FR 9684, Feb. 22, 2008]



§ 411.23 Beneficiary's cooperation.
(a) If CMS takes action to recover conditional payments, the beneficiary must cooperate in the action.

(b) If CMS's recovery action is unsuccessful because the beneficiary does not cooperate, CMS may
recover from the beneficiary.

8 411.24 Recovery of conditional payments.
If a Medicare conditional payment is made, the following rules apply:

(a) Release of information. The filing of a Medicare claim by on or behalf of the beneficiary constitutes an
express authorization for any entity, including State Medicaid and workers' compensation agencies, and
data depositories, that possesses information pertinent to the Medicare claim to release that information
to CMS. This information will be used only for Medicare claims processing and for coordination of benefits
purposes.

(b) Right to initiate recovery. CMS may initiate recovery as soon as it learns that payment has been made
or could be made under workers' compensation, any liability or no-fault insurance, or an employer group
health plan.

(c) Amount of recovery. (1) If it is not necessary for CMS to take legal action to recover, CMS recovers
the lesser of the following:

(i) The amount of the Medicare primary payment.

(ii) The full primary payment amount that the primary payer is obligated to pay under this part without
regard to any payment, other than a full primary payment that the primary payer has paid or will make, or,
in the case of a primary payment recipient, the amount of the primary payment.

(2) If it is necessary for CMS to take legal action to recover from the primary payer, CMS may recover
twice the amount specified in paragraph (c)(1)(i) of this section.

(d) Methods of recovery. CMS may recover by direct collection or by offset against any monies CMS
owes the entity responsible for refunding the conditional payment.

(e) Recovery from primary payers. CMS has a direct right of action to recover from any primary payer.

(f) Claims filing requirements. (1) CMS may recover without regard to any claims filing requirements that
the insurance program or plan imposes on the beneficiary or other claimant such as a time limit for filing a
claim or a time limit for notifying the plan or program about the need for or receipt of services.

(2) However, CMS will not recover its payment for particular services in the face of a claims filing
requirement unless it has filed a claim for recovery by the end of the year following the year in which the
Medicare intermediary or carrier that paid the claim has notice that the third party is a primary plan to
Medicare for those particular services. (A notice received during the last three months of a year is
considered received during the following year.)

(g) Recovery from parties that receive primary payments. CMS has a right of action to recover its
payments from any entity, including a beneficiary, provider, supplier, physician, attorney, State agency or
private insurer that has received a primary payment.



(h) Reimbursement to Medicare. If the beneficiary or other party receives a primary payment, the
beneficiary or other party must reimburse Medicare within 60 days.

(i) Special rules. (1) In the case of liability insurance settlements and disputed claims under employer
group health plans, workers' compensation insurance or plan, and no-fault insurance, the following rule
applies: If Medicare is not reimbursed as required by paragraph (h) of this section, the primary payer must
reimburse Medicare even though it has already reimbursed the beneficiary or other party.

(2) The provisions of paragraph (i)(1) of this section also apply if a primary payer makes its payment to an
entity other than Medicare when it is, or should be, aware that Medicare has made a conditional primary
payment.

(3) In situations that involve procurement costs, the rule of §411.37(b) applies.

(j) Recovery against Medicaid agency. If a primary payment is made to a State Medicaid agency and that
agency does not reimburse Medicare, CMS may reduce any Federal funds due the Medicaid agency
(under title XIX of the Act) by an amount equal to the Medicare payment or the primary payment,
whichever is less.

(k) Recovery against Medicare contractor. If a Medicare contractor, including an intermediary or carrier,
also insures, underwrites, or administers as a third party administrator, a program or plan that is primary
to Medicare, and does not reimburse Medicare, CMS may offset the amount owed against any funds due
the intermediary or carrier under title XVIlI of the Act or due the contractor under the contract.

(I) Recovery when there is failure to file a proper claim —(1) Basic rule. If Medicare makes a conditional
payment with respect to services for which the beneficiary or provider or supplier has not filed a proper
claim with a primary payer, and Medicare is unable to recover from the primary payer, Medicare may
recover from the beneficiary or provider or supplier that was responsible for the failure to file a proper
claim.

(2) Exceptions. (i) This rule does not apply in the case of liability insurance nor when failure to file a
proper claim is due to mental or physical incapacity of the beneficiary.

(i) CMS will not recover from providers or suppliers that are in compliance with the requirements of
§489.20 of this chapter and can show that the reason they failed to file a proper claim is that the
beneficiary, or someone acting on his or her behalf, failed to give, or gave erroneous, information
regarding coverage that is primary to Medicare.

(m) Interest charges. (1) With respect to recovery of payments for items and services furnished before
October 31, 1994, CMS charges interest, exercising common law authority in accordance with 45 CFR
30.13, consistent with the Federal Claims Collection Act (31 U.S.C. 3711).

(2) In addition to its common law authority with respect to recovery of payments for items and services
furnished on or after October 31, 1994, CMS charges interest in accordance with section 1862(b)(2)(B)(i)
of the Act. Under that provision—

(i) CMS may charge interest if reimbursement is not made to the appropriate trust fund before the
expiration of the 60-day period that begins on the date on which notice or other information is received by
CMS that payment has been or could be made under a primary plan;

(ii) Interest may accrue from the date when that notice or other information is received by CMS, is
charged until reimbursement is made, and is applied for full 30-day periods; and



(iii) The rate of interest is that provided at §405.378(d) of this chapter.

[54 FR 41734, Oct. 11, 1989, as amended at 55 FR 1820, Jan. 19, 1990; 60 FR 45361, 45362, Aug. 31, 1995; 69 FR
45607, July 30, 2004; 71 FR 9470, Feb. 24, 2006]

§ 411.25 Primary payer's notice of primary payment responsibility.

(a) If it is demonstrated to a primary payer that CMS has made a Medicare primary payment for services
for which the primary payer has made or should have made primary payment, it must provide notice
about primary payment responsibility and information about the underlying MSP situation to the entity or
entities designated by CMS to receive and process that information.

(b) The notice must describe the specific situation and the circumstances (including the particular type of
insurance coverage as specified in §411.20(a)) and, if appropriate, the time period during which the
insurer is primary to Medicare.

(c) The primary payer must provide additional information to the designated entity or entities as the
designated entity or entities may require this information to update CMS' system of records.

[54 FR 41734, Oct. 11, 1989; as amended at 55 FR 1820, Jan. 19, 1990; 73 FR 9684, Feb. 22, 2008]
8§ 411.26 Subrogation and right to intervene.

(a) Subrogation. With respect to services for which Medicare paid, CMS is subrogated to any individual,
provider, supplier, physician, private insurer, State agency, attorney, or any other entity entitled to
payment by a primary payer.

(b) Right to intervene. CMS may join or intervene in any action related to the events that gave rise to the
need for services for which Medicare paid.

§ 411.28 Waiver of recovery and compromise of claims.

(a) CMS may waive recovery, in whole or in part, if the probability of recovery, or the amount involved,
does not warrant pursuit of the claim.

(b) General rules applicable to compromise of claims are set forth in subpart F of part 401 and §405.376
of this chapter.

(c) Other rules pertinent to recovery are contained in subpart C of part 405 of this chapter.
[54 FR 41734, Oct. 11, 1989, as amended at 61 FR 63749, Dec. 2, 1996]

8 411.30 Effect of primary payment on benefit utilization and deductibles.

(a) Benefit utilization. Inpatient psychiatric hospital and SNF care that is paid for by a
primary payer is not counted against the number of inpatient care days available to the
beneficiary under Medicare Part A.

(b) Deductibles. Expenses for Medicare covered services that are paid for by primary
payers are credited toward the Medicare Part A and Part B deductibles.



§ 411.31 Authority to bill primary payers for full charges.

(a) The fact that Medicare payments are limited to the DRG amount, or the reasonable charge,
reasonable cost, capitation or fee schedule rate, does not affect the amount that a primary payer may

pay.

(b) With respect to workers' compensation plans, no-fault insurers, and employer group health plans, a
provider or supplier may bill its full charges and expect those charges to be paid unless there are limits
imposed by laws other than title XVIII of the Act or by agreements with the primary payer.

§411.32 Basis for Medicare secondary payments.

(a) Basic rules. (1) Medicare benefits are secondary to benefits payable by a primary payer even if State
law or the primary payer states that its benefits are secondary to Medicare benefits or otherwise limits its
payments to Medicare beneficiaries.

(2) Except as provided in paragraph (b) of this section, Medicare makes secondary payments, within the
limits specified in paragraph (c) of this section and in §411.33, to supplement the primary payment if that
payment is less than the charges for the services and, in the case of services paid on other than a
reasonable charge basis, less than the gross amount payable by Medicare under §411.33(e).

(b) Exception. Medicare does not make a secondary payment if the provider or supplier is either obligated
to accept, or voluntarily accepts, as full payment, a primary payment that is less than its charges.

(c) General limitation: Failure to file a proper claim. When a provider or supplier, or a beneficiary who is
not physically or mentally incapacitated, receives a reduced primary payment because of failure to file a
proper claim, the Medicare secondary payment may not exceed the amount that would have been
payable under §411.33 if the primary payer had paid on the basis of a proper claim.

The provider, supplier, or beneficiary must inform CMS that a reduced payment was made, and the
amount that would have been paid if a proper claim had been filed.

8 411.33 Amount of Medicare secondary payment.

(a) Services for which CMS pays on a Medicare fee schedule or reasonable charge basis. The Medicare
secondary payment is the lowest of the following:

(1) The actual charge by the supplier (or the amount the supplier is obligated to accept as payment in full
if that is less than the charges) minus the amount paid by the primary payer.

(2) The amount that Medicare would pay if the services were not covered by a primary payer.

(3) The higher of the Medicare fee schedule, Medicare reasonable charge, or other amount which would
be payable under Medicare (without regard to any applicable Medicare deductible or coinsurance
amounts) or the primary payer's allowable charge (without regard to any deductible or co-insurance
imposed by the policy or plan) minus the amount actually paid by the primary payer.

(b) Example: An individual received treatment from a physician for which the physician charged $175.
The primary payer allowed $150 of the charge and paid 80 percent of this amount or $120. The Medicare
fee schedule for this treatment is $125. The individual's Part B deductible had been met. As secondary
payer, Medicare pays the lowest of the following amounts:



(1) Excess of actual charge minus the primary payment: $175-120=$55.
(2) Amount Medicare would pay if the services were not covered by a primary payer: .80x$125=$100.

(3) Primary payer's allowable charge without regard to its coinsurance (since that amount is higher than
the Medicare fee schedule in this case) minus amount paid by the primary payer: $150-120=$30.

The Medicare payment is $30.
(c)—(d) [Reserved]

(e) Services reimbursed on a basis other than fee schedule, reasonable charge, or monthly capitation
rate. The Medicare secondary payment is the lowest of the following:

(1) The gross amount payable by Medicare (that is, the amount payable without considering the effect of
the Medicare deductible and coinsurance or the payment by the primary payer), minus the applicable
Medicare deductible and coinsurance amounts.

(2) The gross amount payable by Medicare, minus the amount paid by the primary payer.

(3) The provider's charges (or the amount the provider is obligated to accept as payment in full, if that is
less than the charges), minus the amount payable by the primary payer.

(4) The provider's charges (or the amount the provider is obligated to accept as payment in full if that is
less than the charges), minus the applicable Medicare deductible and coinsurance amounts.

(f) Examples: (1) A hospital furnished 7 days of inpatient hospital care in 1987 to a Medicare beneficiary.
The provider's charges for Medicare-covered services totaled $2,800. The primary payer paid $2,360. No
part of the Medicare inpatient hospital deductible of $520 had been met. If the gross amount payable by
Medicare in this case is $2,700, then as secondary payer, Medicare pays the lowest of the following
amounts:

(i) The gross amount payable by Medicare minus the Medicare inpatient hospital deductible:
$2,700-$520=%$2,180.

(i) The gross amount payable by Medicare minus the primary payment: $2,700-$2,360=$340.
(iii) The provider's charges minus the primary payment: $2,800-$2,360=$440.

(iv) The provider's charges minus the Medicare deductible: $2,800-$520=%$2,280. Medicare's secondary
payment is $340 and the combined payment made by the primary payer and Medicare on behalf of the
beneficiary is $2,700. The $520 deductible was satisfied by the primary payment so that the beneficiary
incurred no out-of-pocket expenses.

(2) A hospital furnished 1 day of inpatient hospital care in 1987 to a Medicare beneficiary. The provider's
charges for Medicare-covered services totalled $750. The primary payer paid $450. No part of the
Medicare inpatient hospital deductible had been met previously. The primary payment is credited toward
that deductible. If the gross amount payable by Medicare in this case is $850, then as secondary payer,
Medicare pays the lowest of the following amounts:

(i) The gross amount payable by Medicare minus the Medicare deductible: $850-$520=$330.



(i) The gross amount payable by Medicare minus the primary payment: $850-$450=$400.
(iii) The provider's charges minus the primary payment: $750-$450=$300.

(iv) The provider's charges minus the Medicare deductible: $750-$520=$230. Medicare's secondary
payment is $230, and the combined payment made by the primary payer and Medicare on behalf of the
beneficiary is $680. The hospital may bill the beneficiary $70 (the $520 deductible minus the $450
primary payment). This fully discharges the beneficiary's deductible obligation.

(3) An ESRD beneficiary received 8 dialysis treatments for which a facility charged $160 per treatment for
a total of $1,280. No part of the beneficiary's $75 Part B deductible had been met. The primary payer paid
$1,024 for Medicare-covered services. The composite rate per dialysis treatment at this facility is $131 or
$1,048 for 8 treatments. As secondary payer, Medicare pays the lowest of the following:

(i) The gross amount payable by Medicare minus the applicable Medicare deductible and coinsurance:
$1,048-$75-$194.60=$778.40. (The coinsurance is calculated as follows: $1,048 composite rate-$75
deductible=$973x.20=$194.60).

(i) The gross amount payable by Medicare minus the primary payment: $1,048-$1,024=$24.
(iii) The provider's charges minus the primary payment: $1,280-$1,024=%$256.

(iv) The provider's charge minus the Medicare deductible and coinsurance:
$1,280-%$75-%$194.60=1010.40. Medicare pays $24. The beneficiary's Medicare deductible and
coinsurance were met by the primary payment.

(4) A hospital furnished 5 days of inpatient care in 1987 to a Medicare beneficiary. The provider's charges
for Medicare-covered services were $4,000 and the gross amount payable was $3,500. The provider
agreed to accept $3,000 from the primary payer as payment in full. The primary payer paid $2,900 due to
a deductible requirement under the primary plan. Medicare considers the amount the provider is obligated
to accept as full payment ($3,000) to be the provider charges. The Medicare secondary payment is the
lowest of the following:

(i) The gross amount payable by Medicare minus the Medicare inpatient deductible:
$3,500-$520=$2,980.

(i) The gross amount payable by Medicare minus the primary payment: $3,500-$2,900=$600.
(iii) The provider's charge minus the primary payment: $3,000-$2,900=$100.

(iv) The provider's charges minus the Medicare inpatient deductible: $3,000-$520=$2,480. The Medicare
secondary payment is $100. When Medicare is the secondary payer, the combined payment made by the
primary payer and Medicare on behalf of the beneficiary is $3,000. The beneficiary has no liability for
Medicare-covered services since the primary payment satisfied the $520 deductible.

[54 FR 41734, Oct. 11, 1989, as amended at 55 FR 1820, Jan. 19, 1990; 60 FR 45362, Aug. 31, 1995; 71 FR 9470,
Feb. 24, 2006]

§ 411.35 Limitations on charges to a beneficiary or other party when a workers'
compensation plan, a no-fault insurer, or an employer group health plan is
primary payer.



(a) Definition. As used in this section Medicare-covered services means services for which Medicare
benefits are payable or would be payable except for the Medicare deductible and coinsurance provisions
and the amounts payable by the primary payer.

(b) Applicability. This section applies when a workers' compensation plan, a no-fault insurer or an
employer group health plan is primary to Medicare.

(c) Basic rule. Except as provided in paragraph (d) of this section, the amounts the provider or supplier
may collect or seek to collect, for the Medicare-covered services from the beneficiary or any entity other
than the workers' compensation plan, the no-fault insurer, or the employer plan and Medicare, are limited
to the following:

(1) The amount paid or payable by the primary payer to the beneficiary. If this amount exceeds the
amount payable by Medicare (without regard to deductible or coinsurance), the provider or supplier may
retain the primary payment in full without violating the terms of the provider agreement or the conditions
of assignment.

(2) The amount, if any, by which the applicable Medicare deductible and coinsurance amounts exceed
any primary payment made or due to the beneficiary or to the provider or supplier for the medical
services.

(3) The amount of any charges that may be made to a beneficiary under §413.35 of this chapter when
cost limits are applied to the services, or under §489.32 of this chapter when the services are partially
covered, but only to the extent that the primary payer is not responsible for those charges.

(d) Exception. The limitations of paragraph (c) of this section do not apply if the services were furnished
by a supplier that is not a participating supplier and has not accepted assignment for the services or
claimed payment under §424.64 of this chapter.

8 411.37 Amount of Medicare recovery when a primary payment is made as a
result of a judgment or settlement.

(a) Recovery against the party that received payment —(1) General rule. Medicare reduces its recovery to
take account of the cost of procuring the judgment or settlement, as provided in this section, if—

(i) Procurement costs are incurred because the claim is disputed; and
(i) Those costs are borne by the party against which CMS seeks to recover.

(2) Special rule. If CMS must file suit because the party that received payment opposes CMS's recovery,
the recovery amount is as set forth in paragraph (e) of this section.

(b) Recovery against the primary payer. If CMS seeks recovery from the primary payer, in accordance
with §411.24(i), the recovery amount will be no greater than the amount determined under paragraph (c)
or (d) or (e) of this section.

(c) Medicare payments are less than the judgment or settlement amount. If Medicare payments are less
than the judgment or settlement amount, the recovery is computed as follows:

(1) Determine the ratio of the procurement costs to the total judgment or settlement payment.

(2) Apply the ratio to the Medicare payment. The product is the Medicare share of procurement costs.



(3) Subtract the Medicare share of procurement costs from the Medicare payments. The remainder is the
Medicare recovery amount.

(d) Medicare payments equal or exceed the judgment or settlement amount. If Medicare payments equal
or exceed the judgment or settlement amount, the recovery amount is the total judgment or settlement
payment minus the total procurement costs.

(e) CMS incurs procurement costs because of opposition to its recovery. If CMS must bring suit against
the party that received payment because that party opposes CMS's recovery, the recovery amount is the
lower of the following:

(1) Medicare payment.

(2) The total judgment or settlement amount, minus the party's total procurement cost.

Subpart C—Limitations on Medicare Payment for Services Covered Under
Workers' Compensation

§ 411.40 General provisions.

(a) Definition. “Workers' compensation plan of the United States” includes the workers' compensation
plans of the 50 States, the District of Columbia, American Samoa, Guam, Puerto Rico, and the Virgin
Islands, as well as the systems provided under the Federal Employees' Compensation Act and the
Longshoremen's and Harbor Workers' Compensation Act.

(b) Limitations on Medicare payment. (1) Medicare does not pay for any services for which—

(i) Payment has been made, or can reasonably be expected to be made under a workers' compensation
law or plan of the United States or a state; or

(i) Payment could be made under the Federal Black Lung Program, but is precluded solely because the
provider of the services has failed to secure, from the Department of Labor, a provider number to include
in the claim.

(2) If the payment for a service may not be made under workers' compensation because the service is
furnished by a source not authorized to provide that service under the particular workers' compensation
program, Medicare pays for the service if it is a covered service.

(3) Medicare makes secondary payments in accordance with §§411.32 and 411.33.
[54 FR 41734, Oct. 11, 1989, as amended at 71 FR 9470, Feb. 24, 2006]
8 411.43 Beneficiary's responsibility with respect to workers' compensation.

(a) The beneficiary is responsible for taking whatever action is necessary to obtain any payment that can
reasonably be expected under workers' compensation.

(b) Except as specified in §411.45(a), Medicare does not pay until the beneficiary has exhausted his or
her remedies under workers' compensation.



(c) Except as specified in §411.45(b), Medicare does not pay for services that would have been covered
under workers' compensation if the beneficiary had filed a proper claim.

(d) However, if a claim is denied for reasons other than not being a proper claim, Medicare pays for the
services if they are covered under Medicare.

8 411.45 Basis for conditional Medicare payment in workers' compensation cases.
(a) A conditional Medicare payment may be made under either of the following circumstances:

(1) The beneficiary has filed a proper claim for workers' compensation benefits, but the intermediary or
carrier determines that the workers' compensation carrier will not pay promptly. This includes cases in
which a workers' compensation carrier has denied a claim.

(2) The beneficiary, because of physical or mental incapacity, failed to file a proper claim.

(b) Any conditional payment that CMS makes is conditioned on reimbursement to CMS in accordance
with subpart B of this part.

[71 FR 9470, Feb. 24, 2006, as amended at 73 FR 9685, Feb. 22, 2008]

§411.46 Lump-sum payments.

(a) Lump-sum commutation of future benefits. If a lump-sum compensation award stipulates that the
amount paid is intended to compensate the individual for all future medical expenses required because of
the work-related injury or disease, Medicare payments for such services are excluded until medical
expenses related to the injury or disease equal the amount of the lump-sum payment.

(b) Lump-sum compromise settlement. (1) A lump-sum compromise settlement is deemed to be a
workers' compensation payment for Medicare purposes, even if the settlement agreement stipulates that
there is no liability under the workers' compensation law or plan.

(2) If a settlement appears to represent an attempt to shift to Medicare the responsibility for payment of
medical expenses for the treatment of a work-related condition, the settlement will not be recognized. For
example, if the parties to a settlement attempt to maximize the amount of disability benefits paid under
workers' compensation by releasing the workers' compensation carrier from liability for medical expenses
for a particular condition even though the facts show that the condition is work-related, Medicare will not
pay for treatment of that condition.

(c) Lump-sum compromise settlement: Effect on services furnished before the date of settlement.
Medicare pays for medical expenses incurred before the lump-sum compromise settlement only to the
extent specified in §411.47.

(d) Lump-sum compromise settlement: Effect on payment for services furnished after the date of
settlement —(1) Basic rule. Except as specified in paragraph (d)(2) of this section, if a lump-sum
compromise settlement forecloses the possibility of future payment of workers' compensation benefits,
medical expenses incurred after the date of the settlement are payable under Medicare.

(2) Exception. If the settlement agreement allocates certain amounts for specific future medical services,
Medicare does not pay for those services until medical expenses related to the injury or disease equal the
amount of the lump-sum settlement allocated to future medical expenses.



§411.47 Apportionment of a lump-sum compromise settlement of a workers'
compensation claim.

(a) Determining amount of compromise settlement considered as a payment for medical expenses. (1) If
a compromise settlement allocates a portion of the payment for medical expenses and also gives
reasonable recognition to the income replacement element, that apportionment may be accepted as a
basis for determining Medicare payments.

(2) If the settlement does not give reasonable recognition to both elements of a workers' compensation
award or does not apportion the sum granted, the portion to be considered as payment for medical
expenses is computed as follows:

(i) Determine the ratio of the amount awarded (less the reasonable and necessary costs incurred in
procuring the settlement) to the total amount that would have been payable under workers' compensation
if the claim had not been compromised.

(i) Multiply that ratio by the total medical expenses incurred as a result of the injury or disease up to the
date of the settlement. The product is the amount of the workers' compensation settlement to be
considered as payment for medical expenses.

Example: As the result of a work injury, an individual suffered loss of income and incurred medical
expenses for which the total workers' compensation payment would have been $24,000 if the case had
not been compromised. The medical expenses amounted to $18,000. The workers' compensation carrier
made a settlement with the beneficiary under which it paid $8,000 in total. A separate award was made
for legal fees. Since the workers' compensation compromise settlement was for one-third of the amount
which would have been payable under workers' compensation had the case not been compromised
($8,000/$24,000=1/3), the workers' compensation compromise settlement is considered to have paid for
one-third of the total medical expenses (1/3x$18,000=$6,000).

(b) Determining the amount of the Medicare overpayment. When conditional Medicare payments have
been made, and the beneficiary receives a compromise settlement payment, the Medicare overpayment
is determined as set forth in this paragraph (b). The amount of the workers' compensation payment that is
considered to be for medical expenses (as determined under paragraph (a) of this section) is applied, at
the workers' compensation rate of payment prevailing in the particular jurisdiction, in the following order:

(1) First to any beneficiary payments for services payable under workers' compensation but not covered
under Medicare.

(2) Then to any beneficiary payments for services payable under workers' compensation and also
covered under Medicare Part B. (These include deductible and coinsurance amounts and, in unassigned
cases, the charge in excess of the reasonable charge.)

(3) Last to any beneficiary payments for services payable under workers' compensation and also covered
under Medicare Part A. (These include Part A deductible and coinsurance amounts and charges for
services furnished after benefits are exhausted.)

The difference between the amount of the workers' compensation payment for medical expenses and any
beneficiary payments constitutes the Medicare overpayment. The beneficiary is liable for that amount.

Example: In the example in paragraph (a) of this section, it was determined that the workers'
compensation settlement paid for $6,000 of the total medical expenses. The $18,000 in medical
expenses included $1,500 in charges for services not covered under Medicare, $7,500 in charges for
services covered under Medicare Part B, and $9,000 in hospital charges for services covered under



Medicare Part A. All charges were at the workers' compensation payment rate, that is, in amounts the
provider or supplier must accept as payment in full.

The Medicare reasonable charge for physicians' services was $7,000 and Medicare paid $5,600 (80
percent of the reasonable charge). The Part B deductible had been met. The Medicare payment rate for
the hospital services was $8,000. Medicare paid the hospital $7,480 ($8,000—the Part A deductible of
$520).

In this situation, the beneficiary's payments totalled $3,920:

Services not covered under Medicare $1,500
Excess of physicians' charges over reasonable charges 500
Medicare Part B coinsurance 1,400
Part A deductible 520

Total 3,920

The Medicare overpayment, for which the beneficiary is liable, would be $2,080 ($6,000-$3,920).

Subpart D—Limitations on Medicare Payment for Services Covered Under
Liability or No-Fault Insurance

§ 411.50 General provisions.

(a) Limits on applicability. The provisions of this subpart C do not apply to any services required because
of accidents that occurred before December 5, 1980.

(b) Definitions.

Automobile means any self-propelled land vehicle of a type that must be registered and licensed in the
State in which it is owned.

Liability insurance means insurance (including a self-insured plan) that provides payment based on legal
liability for injury or illness or damage to property. It includes, but is not limited to, automobile liability
insurance, uninsured motorist insurance, underinsured motorist insurance, homeowners' liability
insurance, malpractice insurance, product liability insurance, and general casualty insurance.

Liability insurance payment means a payment by a liability insurer, or an out-of-pocket payment, including
a payment to cover a deductible required by a liability insurance policy, by any individual or other entity
that carries liability insurance or is covered by a self-insured plan.

No-fault insurance means insurance that pays for medical expenses for injuries sustained on the property
or premises of the insured, or in the use, occupancy, or operation of an automobile, regardless of who
may have been responsible for causing the accident. This insurance includes but is not limited to
automobile, homeowners, and commercial plans. It is sometimes called “medical payments coverage”,
“personal injury protection”, or “medical expense coverage”.

Prompt or promptly, when used in connection with payment by a liability insurer means payment within
120 days after the earlier of the following:

(1) The date a claim is filed with an insurer or a lien is filed against a potential liability settlement.



(2) The date the service was furnished or, in the case of inpatient hospital services, the date of discharge.

Self-insured plan means a plan under which an individual, or a private or governmental entity, carries its
own risk instead of taking out insurance with a carrier. This term includes a plan of an individual or other
entity engaged in a business, trade, or profession, a plan of a non-profit organization such as a social,
fraternal, labor, educational, religious, or professional organization, and the plan established by the
Federal government to pay liability claims under the Federal Tort Claims Act. An entity that engages in a
business, trade, or profession is deemed to have a self-insured plan for purposes of liability insurance if it
carries its own risk (whether by a failure to obtain insurance, or otherwise) in whole or in part.

Underinsured motorist insurance means insurance under which the policyholder's level of protection
against losses caused by another is extended to compensate for inadequate coverage in the other party's
policy or plan.

Uninsured motorist insurance means insurance under which the policyholder's insurer will pay for
damages caused by a motorist who has no automobile liability insurance or who carries less than the
amount of insurance required by law, or is underinsured.

(c) Limitation on payment for services covered under no-fault insurance. Except as provided under
§8411.52 and 411.53 with respect to conditional payments. Medicare does not pay for the following:

(1) Services for which payment has been made or can reasonably be expected to be made under
automobile no-fault insurance.

(2) Services furnished on or after November 13, 1989 for which payment has been made or can
reasonably be expected to be made under any no-fault insurance other than automobile no-fault.

[54 FR 41734, Oct. 11, 1989, as amended at 55 FR 1820, Jan. 19, 1990; 71 FR 9470, Feb. 24, 2006]
§ 411.51 Beneficiary's responsibility with respect to no-fault insurance.

(a) The beneficiary is responsible for taking whatever action is necessary to obtain any payment that can
reasonably be expected under no-fault insurance.

(b) Except as specified in §411.53, Medicare does not pay until the beneficiary has exhausted his or her
remedies under no-fault insurance.

(c) Except as specified in §411.53, Medicare does not pay for services that would have been covered by
the no-fault insurance if the beneficiary had filed a proper claim.

(d) However, if a claim is denied for reasons other than not being a proper claim, Medicare pays for the
services if they are covered under Medicare.

8§ 411.52 Basis for conditional Medicare payment in liability cases.

(a) A conditional Medicare payment may be made in liability cases under either of the following
circumstances:

(1) The beneficiary has filed a proper claim for liability insurance benefits but the intermediary or carrier
determines that the liability insurer will not pay promptly for any reason other than the circumstances
described in §411.32(a)(1). This includes cases in which the liability insurance carrier has denied the
claim.



(2) The beneficiary has not filed a claim for liability insurance benefits.

(b) Any conditional payment that CMS makes is conditioned on reimbursement to CMS in accordance
with subpart B of this part.

[71 FR 9470, Feb. 24, 2006]

§ 411.53 Basis for conditional Medicare payment in no-fault cases.

(a) A conditional Medicare payment may be made in no-fault cases under either of the following
circumstances:

(1) The beneficiary has filed a proper claim for no-fault insurance benefits but the intermediary or carrier
determines that the no-fault insurer will not pay promptly for any reason other than the circumstances
described in §411.32(a)(1). This includes cases in which the no-fault insurance carrier has denied the
claim.

(2) The beneficiary, because of physical or mental incapacity, failed to meet a claim-filing requirement
stipulated in the policy.

(b) Any conditional payment that CMS makes is conditioned on reimbursement to CMS in accordance
with subpart B of this part.

[71 FR 9470, Feb. 24, 2006]

8§ 411.54 Limitation on charges when a beneficiary has received a liability
insurance payment or has a claim pending against a liability insurer.

(a) Definition. As used in this section, Medicare-covered services means services for which Medicare
benefits are payable or would be payable except for applicable Medicare deductible and coinsurance
provisions. Medicare benefits are payable notwithstanding potential liability insurance payments, but are
recoverable in accordance with §411.24.

(b) Applicability. This section applies when a beneficiary has received a liability insurance payment or has
a claim pending against a liability insurer for injuries or iliness allegedly caused by another party.

(c) Itemized bill. A hospital must, upon request, furnish to the beneficiary or his or her representative an
itemized bill of the hospital's charges.

(d) Exception—(1) Prepaid health plans. If the services were furnished through an organization that has a
contact under section 1876 of the Act (that is, an HMO or CMP), or through an organization that is paid
under section 1833(a)(1)(A) of the Act (that is, through an HCPP) the rules of §417.528 of this chapter

apply.

(2) Special rules for Oregon. For the State of Oregon, because of a court decision, and in the absence of
a reversal on appeal or a statutory clarification overturning the decision, there are the following special
rules:

(i) The provider or supplier may elect to bill a liability insurer or place a lien against the beneficiary's
liability settlement for Medicare covered services, rather than bill only Medicare for Medicare covered
services, if the liability insurer pays within 120 days after the earlier of the following dates:



(A) The date the provider or supplier files a claim with the insurer or places a lien against a potential
liability settlement.

(B) The date the services were provided or, in the case of inpatient hospital services, the date of
discharge.

(i) If the liability insurer does not pay within the 120-day period, the provider or supplier:

(A) Must withdraw its claim with the liability insurer and/or withdraw its lien against a potential liability
settlement.

(B) May only bill Medicare for Medicare covered services.

(C) May bill the beneficiary only for applicable Medicare deductible and co-insurance amounts plus the
amount of any charges that may be made to a beneficiary under 413.35 of this chapter (when cost limits
are applied to these services) or under 489.32 of this chapter (when services are partially covered).

[54 FR 41734, Oct. 11, 1989, as amended at 68 FR 43942, July 25, 2003]



